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Dawvis, J., dissenting:

The mgority opinion reversed Mr. PAmer’ s conviction and sentence for third-offense
driving whilehislicensewas sugpended or revoked for driving under theinfluence. Themgority condudes
that the indictment wasfataly flawed becauseit falled to articulate that Mr. PAlmer’ sprior convictions
involved DUI-related revocetions. | believetheindictment inthiscasewassufficient. Therefore, the
conviction and sentence should not have been disturbed. For the reasons set forth below, | respectfully

dissent.

A. ThelIndictment Was Sufficient

Mr. Pamer dleged that theindictment againgt him did not gpprise him of thechargefor
which hewas convicted and sentenced. Justice Cleckley clearly enunciated thet “the sufficiency of an
indictment isdetermined by practicd rather than technical consderations” Satev. Miller, 197 W.Va
588, 599, 476 S.E.2d 535, 546 (1996). See Satev. Wallace, 205 W. Va. 155, 161, 517 SE.2d 20,
26 (1999) (“Thesufficiency of acrimind indictmentismeasuredin practical, common sensetermd.]”).
Moreover, “[n]o particular form of wordsisrequired . . . S0long asthe accused is adequatdly informed
of the nature of the charge and the ements of the offensearedleged.” Satev. Hall, 172W. Va 138,
143-44, 304 SE.2d 43, 48 (1983). Findly, “[alnindictment asdrafted ispresumed sufficient if it tracks
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thegatutory language, citesthed ementsof the offense charged, and providesthe other essentid detalls,
such astime, place, and personsinvolved, to provide adequate noticeto thedefendant.” Satev. Miller,

197 W. Va. 588, 600, 476 S.E.2d 535, 547 (1996).

For themgority opinionto find theindictment fatdly insufficent, it had to take pertinent
language of theindictment out of context and andyzethat languageinisolation. Indoing so, themgority
opinion concluded that theindictment did not appriseMr. PAmer of the basisof thetwo prior driving
offensss | find themgjority’ smethod of andlysisto not only beillogicd; but, further useof such anandlysis
may result in theinvaidation of every indictment issued by agrand jury. The proper anadyssfor an
indictimentistolook a it asawhole Anindictment is*not fata, wherefrom thewhal e thereof the meaning
Ismade clear to aperson of ordinary intelligence.” Syl. pt. 1, Satev. Ruble, 119 W. Va 356, 193 SE.

567 (1937).

Theindictment inthiscasewas sufficient so asnot to evenreguire Mr. PAmer tofileahill

of paticulars Inmaking my andysisof theindictment inthiscase, | do sowith theunderstanding that an

Totheextent that an indictment omitsnonfatd information, adefendant may seek that information
by filing abill of particularsunder Rule 7(f) of the Wes VirginiaRulesof Crimind Procedure. See Sate
V. Meadows, 172W. Va. 247, 254, 304 SE.2d 831, 838 (1983) (“[A]ny lack of specificity with regard
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“[a]ssesament of thefacid sufficdency of anindicimentislimitedtoits‘four cornerq.]’” Syl. pt. 2, inpart,

Satev. Wallace, 205 W. Va. 155, 517 S.E.2d 20 (1999).

The pertinent language of the satute under which Mr. PAmer wasindicted, W. Va Code
§ 17B-4-3(b), states:
Any person who drivesamotor vehide on any public highway of
thisstate at atimewhen hisor her privilegeto do so hasbeen lawfully
revoked for driving under theinfluenceof dlcohal . ... is. .. . for thethird
or any subsequent offense.. . . guilty of afelony[.]”

Under thelanguage of thisstatute, at aminimum, anindictment must alege (1) aperson, (2) driving, (3)

while hig/her license was revoked, (4) for DUI, (5) on two or more previous occasions.

Inreading the“four corners’ of theindictment in thiscase, it providesthet Mr. PAmer wes
being charged with driving amotor vehidle“a atimewhen hisprivilege or driver’ slicenseto operatea
motor vehide hed been lawfully revoked for driving under theinfluenceof dcohal[.]” Theindictment then

stsout thedatesand courtswherethetwo prior DUI convictionsoccurred.? Our caseshave made clear

!(...continued)
to detalsinanindictment are discoverableupon aproper mationfor abill of particulars.”). Wehavelong
recognized that “[@] bill of particularsisfor the purpose of furnishing details omitted from the accusation
or indictment, to which the defendant isentitled beforetrid.” Satev. Counts, 90 W. Va 338, 342, 110
S.E. 812, 814 (1922). Seealso Satev. Zain, 207 W. Va. 54, 66, 528 S.E.2d 748, 760 (1999);
Satev. Meadows, 172 W. Va. 247, 254, 304 S.E.2d 831, 838 (1983).

*See Syl. pt. 3, Satev. Loy, 146 W. Va 308, 119 SE.2d 826 (1961) (“Anindictment dleging
aprior conviction for the purpose of augmenting the sentenceto beimposad, issufficient, asto such prior
conviction, if itaverstheformer conviction with such particularity asto reasongbly indicatethe natureand
character of theformer offense, the court wherein the conviction was had and identifiesthe person so
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that “[alnindictment for agatutory offenseisauffidentif, in charging the offense, it substantialy followsthe
language of the satute, fully informsthe accused of the particular offensewith which heischarged and
enablesthe court to determine the statute on which the chargeisbased.” Syl. pt. 3, Satev. Hall, 172
W. Va 138, 304 SE.2d 43 (1983). Seealso Syl. pt. 7, Satev. Zain, 207 W. Va. 54, 528 S.E.2d

748 (1999); Syl. pt. 8, Sate v. Bull, 204 W. Va. 255, 512 S.E.2d 177 (1998).

The mgority opinion contendsthat the indictment does not state “that these previous
convictionspertained toaDUI-rd ated suspension or revocation.” However, by placing thelanguagein
Itsproper context, theindictment does, infact, goprise Mr. PAmer that hewasbeing charged with driving

while his license was revoked for DUI on two previous occasions in Berkeley County.

For the reasons stated herein, | respectfully dissent from the mgority decison. | am

authorized to state that Justice Maynard joins me in this dissenting opinion.
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convicted as the person subsequently indicted.”).
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